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Introduction

he Patient Protection and Affordable Care Act, and subsequent amendments under

the Health Care Education and Reconciliation Act of 2010 (collectively referred to

as the ACA), is sweeping Federal legislation designed to bring about near universal

coverage, and transform how health care is provided and paid for throughout
the United States. For New York, Federal health care reform brings significant new funding to
the State’s Medicaid program, creates a framework for expanding health insurance coverage
and establishes new program authority and funding that will allow the State to drive significant
delivery system reform. As a result of Federal health care reform, 2.23 million New Yorkers,
or 85% of the total non-elderly uninsured in the State, will have access to health insurance;
and more than 1 million uninsured New Yorkers are expected to obtain health coverage.'

While the ACA provides a national framework for reform, much of the responsibility for
implementation falls to the states. As New York embarks upon health reform implementation,
it starts with many strengths. New York is an “innovator state,” one of a small group of states
that has led the nation in terms of health care coverage. Over the past decade, New York has
leveraged Federal funding to expand eligibility in its public insurance programs well beyond
those populations mandated by Federal law. While the ACA requires state Medicaid programs
to cover childless adults for the first time in 2014, New York has decades of experience
providing coverage to this population. New York is home to one of the first and most robust
Child Health Insurance Programs (CHIP, or Child Health Plus in New York) in the nation, and
has dedicated significant resources to streamlining public health insurance eligibility systems
and establishing outreach and enrollment assistance programs for public coverage. In the
private insurance market, New York already has in place many of the ACA insurance reforms
designed to protect consumers and enhance access to private insurance coverage. New York is
a “guaranteed issue” state, thanks to State laws that require plans to sell coverage regardless
of health status or demographics of the applicant. New York's community rating laws exceed
even the new Federal standards, which prohibit discrimination in price based on anything other
than family composition, geography, age, or tobacco use.

Yet New York faces significant challenges in implementing reform. The enormity and
complexity of the Federal law is daunting for all states, and the need to reconcile New York'’s
highly evolved regulatory and public coverage infrastructure with ACA mandates increases
the complexity exponentially. Further, New York, like most states, is in the midst of a severe
budgetary crisis that threatens to erode reimbursement rates for providers under existing
public coverage programs, limit available resources for necessary infrastructure investments

1 For the purposes of this paper, we rely on the take-up rates for the newly Medicaid eligible, and Medicaid eligible but uninsured populations
developed by the Urban Institute for the Kaiser Commission on Medicaid and the Uninsured. Holahan, John and Irene Headen. “Medicaid Coverage
and Spending in Health Reform: National and State-by-State Results for Adults at or Below 133% FPL.” Kaiser Commission on Medicaid and the
Uninsured. May 2010. Available at: http://www.kff.org/healthreform/upload/Medicaid-Coverage-and-Spending-in-Health-Reform-National-and-
State-By-State-Results-for-Adults-at-or-Below-133-FPL.pdf.

Implementing Federal Health Care Reform: A Roadmap for New York State

- 11—



Introduction (continued)

including information systems, and shrink the very government agencies that will be charged
with implementing reform. New leadership at the State’s helm starting in January 2011 will
have scarcely three years to design and implement changes necessary to meet Federal
deadlines. And, these changes will be profound, requiring amendments to State statute,
repeal of existing—and issuance of new—health and insurance regulations, the creation of
new public and/or private governance entities, and the wholesale restructuring of longstanding
statewide infrastructure and administrative systems.

Finally, the ACA includes a multitude of payment initiatives designed to improve the quality
of care and slow health care cost growth. It is widely recognized that the way the nation pays
for care encourages volume and not value. The ACA seeks to change this, making providers
accountable for coordinating the care of their patients and rewarding better outcomes.
Nowhere is this more important than in New York, where health care costs are among the
highest in the nation and measures of health care quality too often lag. New York will want
to ensure that the State and stakeholders secure Federal funding to support delivery system
reengineering, including the expansion of the primary care workforce.

This report provides a health care reform implementation roadmap for New York State,
summarizing the major provisions of the ACA, analyzing their implications unique to the State,
and outlining the key implementation tasks and issues that New York will confront as it begins
ACA implementation. ACA provisions are organized into three areas: Coverage, Access for

the Insured and Uninsured, and Payment and Delivery System Reform. These three issue areas

are inextricably linked, the success of health reform being dependent on their coordinated
implementation. Coverage expansions, reforms, and mandates serve as cornerstones to reform,
dramatically reducing the number of the uninsured, spreading the risk and costs of insurance
across a greater and healthier pool of New Yorkers, and ensuring that health care providers
have a reliable reimbursement mechanism to pay for their services. Access provisions, aimed at
expanding the health care workforce and health care infrastructure, seek to ensure that health
care providers are equipped to meet the rising demand for health services that is expected to
accompany expanded coverage. Finally, reform of the State’s delivery system is necessary to
improve the quality and efficiency of health care delivery to ensure that coverage is affordable and
sustainable for employers, consumers, and State and Federal governments alike. The specific
changes described in this report for each area are summarized below.

Coverage: The ACA establishes a framework for expanding health insurance coverage.

The report summarizes ACA provisions that: (i) expand New York’s public health insurance
programs; (i) create a new health insurance exchange—a marketplace to connect consumers
and employers to insurers; and (iii) make private health insurance more accessible.

Implementing Federal Health Care Reform: A Roadmap for New York State
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Introduction (continued)

Access for the Insured and the Uninsured: ACA changes in funding for primary care providers,
the safety net delivery system, and the health care workforce are designed to enable states to
ensure appropriate access to care for newly insured and those who remain uninsured by choice
or because of eligibility or affordability constraints. The report outlines new reimbursement
methodologies that invest in primary, community-based care, funding mechanisms designed
to drive funding for uncompensated care to high-need safety net providers, and new funding
streams to support health care work force development in the State.

Payment and Delivery System Reform: The report concludes with a discussion of the myriad
payment and delivery system reform initiatives authorized and funded by the ACA. Specifically,
this section highlights opportunities for New York to attract Federal funding that will support
innovation in the State’s health care delivery system.

For each major provision discussed in the report, a summary table outlines the main features
of the provision, its effective date(s), the entities responsible for implementation, and the
specific tasks and issues facing New York State as it moves forward with implementation.

New York’s path to ACA implementation will be unique. Success will depend on the ability of
State government leaders and their partners in the private sector to marshal the substantive
expertise, political will, and human and financial resources necessary to capitalize on the
opportunities presented by Federal reform to achieve transformative change. This report
provides a starting point for that collaboration.

Implementing Federal Health Care Reform: A Roadmap for New York State
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Coverage

he ACA makes sweeping changes that impact the availability, affordability, and
funding of health insurance coverage in the United States, establishing a framework
for near-universal coverage over the next decade. The reform law expands Medicaid
and reconfigures eligibility standards under the program, mandates the creation of a
health insurance exchange in each state through which individuals and businesses can purchase
health insurance coverage, provides subsidies to eligible consumers to improve affordability of
insurance coverage, and mandates a wide range of reforms to commercial insurance markets.

Today, there are 2.6 million uninsured children and non-elderly adults in the State. Of these, 1.1
million (42%) are currently eligible for Medicaid but uninsured, 1.1 million (42%) are not eligible for
Medicaid due to their family incomes, and almost 400,000 (15%) are undocumented immigrants.

With the implementation of ACA public coverage and exchange provisions, a large majority

of uninsured New Yorkers will be eligible for free or subsidized health insurance. Most of the
1.1 million New Yorkers who were eligible for Medicaid pre-ACA, but unenrolled, will remain
eligible. An estimated 90,000 individuals will become newly eligible for Medicaid. Nearly
700,000 New Yorkers are estimated to become eligible to receive tax subsidies to purchase
coverage through the exchange. An additional 340,000 uninsured people are estimated to
become eligible to purchase coverage through the State exchange without Federal subsidies.?

The ACA provides historic and substantial opportunities to make affordable health insurance
coverage a reality for New Yorkers. As many as 1.2 million New Yorkers are projected to
become newly insured once ACA is fully phased in, based on estimated participation rates.
Predictions of how many individuals will participate in the coverage options available to them
vary. The Kaiser Commission on Medicaid and the Uninsured, for example, estimates take-

up among those newly eligible for Medicaid and those Medicaid eligible but unenrolled using
two scenarios: a “standard” scenario, assuming take-up of 57% among the newly eligible

for Medicaid and 10% among those eligible for Medicaid but unenrolled, and an “enhanced”
scenario assuming a 75% take-up among the newly eligible for Medicaid, and 40% among those
eligible for Medicaid but unenrolled.?

Low and moderate income uninsured are expected to make up the vast majority of those
newly gaining coverage under reform. Assuming the Kaiser enhanced take-up rate
projections, as many as 440,000 individuals who were Medicaid eligible, but unenrolled prior
to reform, will sign up. Among the 90,000 New Yorkers made newly eligible for Medicaid, up
to 70,000 are projected to enroll. Among those moderate income uninsured who will be newly
eligible for subsidies to purchase insurance through the new State exchange, approximately

2|nsurance eligibility estimates based on original analysis by Manatt Health Solutions. See Table 1 and Appendix for methodology.

3Holahan, John and Irene Headen. “Medicaid Coverage and Spending in Health Reform: National and State-by-State Results for Adults at or Below
133% FPL.” Kaiser Commission on Medicaid and the Uninsured. May 2010. Available at: http://www.kff.org/healthreform/upload/Medicaid-Coverage-
and-Spending-in-Health-Reform-National-and-State-By-State-Results-for-Adults-at-or-Below-133-FPL.pdf.
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Covi rage (continued)

570,000 are expected to gain coverage. Finally, for the highest income group—those over
400% of the Federal poverty level who are not eligible for subsidies—an estimated 80,000 are
also expected to purchase coverage and become newly insured.

While ACA is expected to dramatically expand health insurance coverage among New Yorkers,
between 1.4 and 1.8 million New Yorkers could remain uninsured. If outreach and enrollment
efforts fall short, many of the 1.1 million people who are currently eligible but not enrolled

in Medicaid could still not enroll. Because ACA does not extend coverage to undocumented
immigrants, an estimated 400,000 undocumented and uninsured immigrants may be left
behind. In addition, 200,000 New Yorkers are expected to qualify for affordability waivers from
the responsibility to purchase coverage; another 190,000 people may choose to pay a penalty
rather than enroll in coverage.

Federal health reform presents a tremendous opportunity to dramatically shrink the State’s
uninsured population. Up to 1.2 million New Yorkers could gain coverage; a scale of expansion
that is unprecedented. The ultimate impact of ACA on the number of uninsured in New York,
however, will rest in large measure on how Federal health reform is implemented. Federal
health reform opens up a world of new possibilities for New York State; turning its promise into
reality rests on effective implementation by all stakeholders.

TABLE 1. How Will Federal Health Care Reform Affect Coverage in New York State?

PERCENTAGE
CURRENTLY NEWLY INSURED REMAINING UNINSURED
UNINSURED OEﬁt’NRSRUE'{‘ETDLY POST-REFORM RANGE POST-REFORM RANGE
Eligible for Medicaid but Unenrolled 1,100,000 42% 110,000-440,000 660,000-1,000,000
Newly eligible for Medicaid 5 - -
(Childless Adults 100-133% FPL) S ik U= ZLIUD=A0II
Access to Exchange Eligible for 0
Subsidies (0-400% FPL] 700,000 27% 570,000 130,000
Access to Exchange Ineligible for 0
Medicaid or Subsidies (>400% FPL) AL Lt AL 26U
Affordability Exemption Takers 200,000
Penalty Payers 60,000
Undocumented Immigrants 390,000 15% 0 390,000
TOTAL 2,620,000 100% 810,000-1,160,000 1,460,000-1,820,000

See Appendix for Table Methodology

5
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Covi rage (continued)

PUBLIC COVERAGE PROVISIONS

Medicaid and the Children’s Health Insurance Program (CHIP) serve as a foundation for enhancing
health insurance coverage under Federal health reform. Most significantly, ACA establishes

a new national minimum Medicaid financial eligibility level for many individuals under the age

of 65, extends authority and funding for CHIP, and calls for streamlined eligibility and enrollment
procedures for both Medicaid* and CHIP. Because New York is one of only five states that already
offers coverage to childless adults and expanded coverage to parents under Medicaid, only

a small subset of New Yorkers—roughly 90,000 childless adults between 100 and 133% of the
Federal Poverty Level (FPL]—will become newly eligible for Medicaid as a result of the Federal
expansion. However, enhanced Federal funding for those childless adults who are already eligible
for Medicaid will bring significant new Federal resources to the State, and streamlined eligibility
rules are likely to make it easier for eligible New Yorkers to get and keep their coverage.

Implications of ACA for New York’'s Partnership Plan

In 2009, New York submitted a waiver amendment to the Centers for Medicare & Medicaid

Services [CMS) to implement State legislation:

» transitioning Medicaid income eligibility to a gross income test;

» increasing eligibility levels for pregnant women and infants to 230% of the Federal
Poverty Level (FPL);

» aligning eligibility for children in Medicaid and their parents in Family Health Plus to
160% FPL; and

» increasing FHPLlus eligibility levels for parents and childless adults to 200% FPL, pending
CMS approval of 100% Federal funding for the expansion.

With the passage of health care reform, New York and CMS deferred discussion of the
proposed FHPlus expansion pending guidance regarding Medicaid eligibility levels,
the standard for calculating income, and the new Basic Health Program option. The Basic
Health Program, as described below, is an alternative to enrollment in the health insurance
exchange for non-Medicaid eligible individuals up to 200% FPL.

Medicaid Expansion (§ 2001°)

Medicaid currently provides health coverage for more than 4.5 million New Yorkers.¢ New York
Medicaid covers children under five up to 133% FPL, children aged six to 18 up to 100% FPL,
pregnant women and infants up to 200% FPL, parents and young adults up to 83% FPL, and
childless adults up to approximately 78% FPL. Elderly and disabled New Yorkers may in some
cases receive coverage at slightly higher eligibility levels, as do children and adults participating
in “waiver” programs, designed to meet their special health needs in a community-based, cost-
effective manner. Finally, New Yorkers with incomes too high to qualify for traditional Medicaid

4 Kaiser Commission on Medicaid and the Uninsured. “Where are the States Today? Medicaid and State-Funded Coverage Eligibility Levels for
Low-Income Adults.” December 2009. Available at: http://tinyurl.com/23pfobw.

5 All citations are to sections of the Affordable Care Act (ACA), unless otherwise noted.

6 New York State Department of Health. Number of Medicaid Beneficiaries by Category of Eligibility and Social Service District. September 2009.
Available at: http://www.health.state.ny.us/nysdoh/medstat/el2009/2009-09_enrollees.xls.
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ELIGIBILITY GROUP

CURRENT MEDICAID INCOME LEVELS
(NET INCOME STANDARD)

may be eligible to participate in Family Health Plus (FHPlus), a Medicaid-funded program that
provides a somewhat more limited benefit package to parents and young adults (ages 19-20)
with incomes up to 150% FPL and childless adults with incomes up to 100% FPL. Children with
incomes above Medicaid thresholds are eligible for CHPlus, New York's CHIP program that offers
coverage on a sliding scale basis with subsidies up to 400% FPL.

TABLE 2. Current New York State Income Eligibility Levels’

CURRENT FHPLUS CHPLUS INCOME LEVELS
(GROSS INCOME STANDARD)

Parents Approx. 83% FPL
100% FPL (full coverage] 150% FPL
Pregnant Women
200% FPL (prenatal and maternity coverage)
Childless Adults Approx. 78% FPL 100% FPL
19 and 20 year olds Approx. 83% FPL 150% FPL

Children <1 200% FPL No limit; subsidies < 400% FPL
Children, ages 1-5 133% FPL No limit; subsidies < 400% FPL
Children, ages 6-18 100% FPL No limit; subsidies < 400% FPL

Once fully implemented, the Federal Medicaid expansion is likely to result in a significant increase
in the number of New Yorkers receiving Medicaid. As many as 70,000 new Medicaid enrollees
will come into the program as a result of the increase in the eligibility level for childless
adults from 100% to 133% FPL; a reduction in churning on and off of Medicaid will increase
enrollment among currently eligible but uninsured individuals by as much as 440,000
enrollees—referred to as the “woodwork” or “welcome mat” effect.

Coverage for Individuals with Income at or Below 133% of the Federal Poverty Level (§ 2001(a)).
Effective 2014, Federal health care reform establishes a new national Medicaid eligibility
threshold for most individuals under age 65, providing coverage for those who have income levels
up to 133% FPL.8 In New York, these minimum income eligibility levels will result in new Medicaid
eligibility for approximately 90,000 New Yorkers who are childless adults between 100% and 133%
FPL. In addition, for children aged six to 18 and parents with incomes between 100% and 133%
FPL, this change appears to require a shift in eligibility from CHPlus to Medicaid and from FHPlus
to Medicaid, respectively.

New York will have to determine how the State will meet coverage needs for populations
currently covered under its Medicaid waiver, The Partnership Plan, at income levels that exceed
the new Federal Medicaid standard, including pregnant women up to 200% FPL and parents
and young adults up to 150% FPL. The ACA allows New York to continue providing coverage for
individuals over 133% FPL and receive its standard Federal Medical Assistance Percentage

7 In the 2009-2010 state budget, the Legislature enacted statute to change Medicaid eligibility to a gross income standard, increase Medicaid eligibility
to 230% FPL for infants and pregnant women, and increase FHPlus eligibility to 160% FPL for parents, thus aligning coverage and eligibility
determination rules for parents their children. New York never implemented these changes [see call out box on page 2 regarding New York’s
Partnership Plan.) This table reflects eligibility levels and standards that are currently operational in New York.

8 Effective 2014, ACA also requires states to provide coverage to current and former foster children up to age 26.
-
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(FMAP or the Federal share of a state’s Medicaid costs). New York's standard FMAP rate is 50%.
Specifically, the law creates a new optional Medicaid eligibility group that would allow coverage
of non-elderly individuals with incomes above 133% FPL starting in 2014, provided that higher
income individuals cannot be covered before lower income individuals nor parents enroll in
Medicaid coverage while their children remain uninsured. The ACA makes further conforming
amendments that have the effect of providing Federal funding at the standard FMAP level

for coverage of this population.’ The State’s additional options for covering these populations

in 2014 include: (i) transitioning them to the exchange, and (ii) creating a Basic Health Program
for these and other consumers with incomes from 133-200% FPL (see Section C, below, for

a discussion of the Basic Health Program).

Medicaid Benchmark Benefits Must Consist of At Least Minimum Essential Coverage (§ 2001 (c)).

Under the ACA, New York must provide the newly expanded population, including childless
adults, parents and children in the expansion group, with a “benchmark” benefit package
consistent with the Federal definition of benchmark in statute.' The law states that
benchmark benefits may be less generous than the benefits available for individuals currently
eligible for Medicaid coverage, but must be at least as generous as the narrower “essential
health benefits” offered by private health insurance plans in the new State Health Insurance
Exchange (hereinafter, “the exchange”) to be established under ACA by 2014 (discussed

on page 20 of this report]. Significantly, the definition of benchmark includes four options,
including an option for “Secretary-approved coverage.”' Thus, it may be possible for New York
to secure Department of Health and Human Services (HHS) approval for a benchmark package
that is consistent with benefits New York now provides under FHPlus or Medicaid. The law
also requires that mental health services, prescription drugs and family planning services and
supplies be included as part of the benchmark benefit.’? A comparison of essential benefits
with current Medicaid, FHPlus, and CHPlus benefits is provided in the following table.

The ACA also provides for a higher FMAP for certain expansion populations in New York.
However, FMAP enhancements will only apply for beneficiaries receiving the benchmark
benefit package approved by the Secretary. For children with incomes from 100-133% FPL
who become newly Medicaid eligible in 2014, New York must ensure access to the full range
of Early and Periodic Screening, Diagnostic, and Treatment program (EPSDT) benefits
guaranteed under Medicaid, which may require the wraparound benefits to supplement the
benchmark package for children.”

9 §2001(e)(2)(A) and (B).

10 Benchmark benefits are defined in Federal Medicaid law as being benefits comparable to those offered through insurance provided to state or
Federal employees, insurance provided by the largest private HMO in the State, the actuarial equivalent of these options, or a plan approved by
Federal Medicaid officials. Social Security Act ((SSA) Sec. 1937. [42 U.S.C. 1396u-71).

1 Social Security Act § 1937(b)(1)(D) [42 U.S.C. 1396u-7(b)(1)(D)].
12 §§2001(c), 2303(c).

13 ACA requires that the entire expansion population, including children, receive benchmark benefits. However, the Social Security Act specifies
that children receiving benchmark benefits are still entitled to the full range of Medicaid benefits guaranteed to children under the Early
and Periodic Screening, Diagnosis, and Treatment program (EPSDT). See Social Security Act § 1937 [42 U.S.C. § 1396u-7] and State Medicaid
Director’s Letter #06806810-005, “§ 6044 of the Deficit Reduction Act of 2005,” March 31, 2006, and State Medicaid Director’s Letter #10-005,
“New Option for Covering Individuals Under Medicaid,” April 9, 2010.
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TABLE 3. Comparison of Benefits
BENCHMARK/ CHILD
BENEFITS ESSENTIAL e o HEALTH PLUS HEALTH
BENEFITS PACKAGE PLUS
Ambulatory Care v v v v
Emergency Services v v v v
Family Planning v v v v
Hospitalization v v v v
Maternity and Newborn Care v v Only Maternity Care v
Mental Hea{th and Substance v v v v
Abuse Services
Prescription Drugs v v v v
Reha_b|l|tat|ve/Hab|llta’uve v v v v
Services & Devices
Laboratory Services v v v v
Preventive and Wellness
Services, including Chronic v v v v
Disease Management
Pediatric Services, including
Oral/Vision Care 7 7 v
Famlly Planning Services and v v v v
Supplies
Elective Abortion v v v
Dental Services v Some plans v
Vision Services v v v
Long-Term Care v i
coverage
Medical Case Management v
ikl <21 £ Persons who are
Podiatry Services persons with v
N 19 or 20 years of age
certain diagnoses
Audiology and Hearing Aids v v v
Durable Medical Equipment v v v
Emergency Medlcal v v v
Transportation
Orthotics and Prosthetics v v v
Home Health Care v v v
*State only dollars
Sources: Patient Protection and Affordable Care Act P.L. 111-48 and Modifications by the Health Care and Education Reconciliation Act of 2010 (P.L.
111-152); New York State Medicaid Managed Care Model Member Handbook; New York State Family Health Plus Model Member Handbook;
New York State CHIP Model Contract.
-_—
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(See further discussion of “essential health benefits” on page 23, State Health Insurance
Exchanges.)

Federal Funding for Cost of Covering Newly Eligible Individuals (§ 2001(a)(3)). Under ACA, New York
will receive enhanced Federal funding for childless adults in Medicaid. The law provides for
different FMAP enhancement methodologies for states that will be newly covering childless
adults and parents between state welfare levels and 133% FPL, and “Expansion States,” like
New York, that have already extended coverage to parents and childless adults above 100% FPL.
Specifically, ACA creates an Expansion State FMAP formula which begins in 2014 and gradually
reduces New York’s state share of Medicaid costs for non-pregnant, childless adults under age 65
up to 100% FPL; enhanced Federal funding begins in 2014 and reaches 90% in 2020 and beyond.
Significantly, this FMAP enhancement reduces New York’s obligation to fund 50% of Medicaid
costs for 940,000 childless adults™ currently in the Medicaid and FHPlus programs and any new
beneficiaries with incomes under 100% FPL who come into the program. Ultimately, New York
will be responsible for just 10% of the Medicaid of this population.

For non-pregnant childless adults in New York with incomes from 100% to 133% FPL who will
become newly eligible for Medicaid in 2014, New York will receive a separate, enhanced FMAP
rate starting at 100% in 2014 and going down to 90% in 2020 and beyond. New York will continue
to receive a 50% FMAP for children, parents and beneficiaries who are disabled or over 65."

TABLE 4. FMAP for Currently Eligible and Newly Eligible Childless Adults

EXPANSION FMAP FOR ADULTS ALREADY ENHANCEMENT FMAP FOR NEWLY
ELIGIBLE UNDER NY MEDICAID ELIGIBLE ADULTS UNDER ACA
VEAR CHILDLESS ADULTS UP TO 100% FPL CHILDLESS ADULTS FROM 100%-133% FPL
State Share Federal Share State Share Federal Share
25% 75% 0% 100%
20% 80% 0% 100%
15% 85% 0% 100%
10% 90% 5% 95%
5% 95% 6% 94%
7% 93% 7% 93%
10% 90% 10% 90%

Source: Manatt Health Solutions analysis of the ACA.

New York has the option to expand eligibility prior to 2014, but will receive its existing base
match rate of 50% until 2014.%

14 Data compiled by New York State Department of Health. June 2010.

15 The American Recovery and Reinvestment Act of 2009 (Public Law 111-5), also known as the Federal stimulus package, enhanced New York’s
FMAP to approximately 62% through December 31, 2010.

16 The increased FMAP that New York has been receiving under the American Recovery and Reinvestment Act of 2009 would not be available if
the State elects to implement the Medicaid expansion before 2014. State Medicaid Director’s Letter (SMDL) #10-005 “New Option for Covering
Individuals Under Medicaid,” April 9, 2010.
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ACA Medicaid Drug Rebate Program (MDRP) Provisions

The MDRP was created by the Federal Omnibus Budget Reconciliation Act of 1990 (“OBRA
‘90”)" to ensure that states receive prescription drug discounts similar to those manufac-
turers provide private purchasers.'® ' Effective January 1, 2010, ACA increases the Med-
icaid rebate under the MDRP: (i) for most brand drugs from minimum of 15.1% to 23.1%
of Average Manufacturer Price (AMP); and (ii) for generic drugs from 11% to 13% of AMP.
Unlike current Medicaid rebates, the incremental savings associated with the increase to
the minimum rebate percentage will flow solely to the Federal government and will not be
shared with the states.?” New York State has historically maximized supplemental rebate
agreements with manufacturers, which the State has shared with the Federal govern-
ment. It is unclear how the increase to the minimum rebate percentage in ACA will affect
the State’s supplemental rebate agreements. Specifically, it is unclear whether the new
minimum will come close to or exceed current supplements, and whether manufacturers
will agree to new supplemental rebate agreements over the new minimum rebate price
point. If the new minimum has the effect of reducing or eliminating New York’s supple-
mental rebate arrangements, the State stands to lose an estimated $100 million annually
that currently flows to its Medicaid program.2' New York also has significant implementa-
tion tasks related to the new drug rebate provisions in ACA including, at a minimum, major
system modifications to ensure accurate rebate invoicing and reconciliation.

Federal Funding Opportunities for New York State. The ACA provides several small and large
opportunities for the State to substitute Federal Medicaid dollars for State dollars and thereby
produce State savings. As noted above, under the ACA, New York will receive a higher FMAP
for the cost of covering childless adults. Today, New York provides Medicaid coverage at a 50%
Federal matching rate to almost 1 million childless adults with incomes below 100% FPL. From
2014 to 2020, the Federal matching rate for these beneficiaries will increase from 75% to 90%,
and New York will be able to save a commensurate amount in State spending. New York will
save additional monies in 2015 when the Federal matching rate for CHPlus is increased by

23 percentage points—from 65% to 88% (see discussion of ACA CHIP provisions on page 17).
In addition, the State may secure additional enhanced FMAP by adopting certain changes to its
Medicaid program including adopting health homes, expanding community-based long-term
care, and providing certain preventive care services.

17 Pub. L. No. 101-508, § 4401, 104 Stat. 1388, 1388-143-161 (codified at 42 U.S.C. § 1396r-8 (2000)).

18 State Medicaid programs do not purchase drugs directly; they reimburse pharmacies for covered drugs dispensed to Medicaid beneficiaries. Each
state defines its pharmacy reimbursement formulas, which include the drug ingredient cost plus a dispensing fee.

19 The Medicaid Drug Rebate Program was amended by the Veterans Health Care Act of 1992 (“VHCA”). Under VHCA, drug manufacturers are
required to enter a pricing agreement with HHS for the § 340B Drug Pricing Program, which is administered by the Health Resources and Services
Administration. In addition, VHCA requires drug manufacturers to enter into various pricing agreements with the Department of Veterans Affairs.

20 pyplic Laws 111-148&111-152: § 2501. See also Cindy Mann, Director, Center for Medicaid, CHIP, and Survey & Certification. State Medicaid
Director Letter #10-0006. April 22, 2010.

21 New York State Department of Health estimate prepared by its pharmacy benefit manager, Magellan Medicaid Services.

Implementing Federal Health Care Reform: A Roadmap for New York State




Covi rage (continued)

After 2014, New York will also have the opportunity to reduce or eliminate support for current
insurance options that may not be needed after implementation of Federal reform. For
example, the State may create a Basic Health Program to cover pregnant women, parents and
eventually children with incomes over the new 133% FPL threshold, up to 200% FPL. New York
may likewise revisit State subsidies for Healthy New York, as well as the individual market.

The foregoing discussion highlights areas where New York may decrease State spending under the
ACA. These savings will be offset to some degree by the administrative costs required to implement
Federal reform, and the cost of covering a large influx of new Medicaid enrollees from the 90,000
childless adults with incomes between 100% and 133% FPL eligible for Medicaid for the first time,
as well as from among the 1.1 million who are eligible for Medicaid but not enrolled.

STATE IMPLEMENTATION: CHART 1. Medicaid Expansion

ACA sets a new, national Medicaid threshold at 133% FPL. Newly eligible enrollees will
receive a “benchmark” benefit package that must be approved by CMS and include at
SUMMARY least the essential benefits required in the exchange. The benchmark benefit may be less
generous than Medicaid. The law will provide new coverage in New York for childless
adults between 100-133% FPL.

EFFECTIVE DATES | January 1, 2014

New York will receive enhanced Federal funding for childless adults in Medicaid. For childless
adults up to 100% FPL, ACA reduces New York's state share gradually beginning in 2014. For

FoNoiNG | newly eligible adults (100-133 FPL), the State will receive an enhanced FMAP rate of 100%
in 2014 that gradually declines. The two rates merge over time; New York will receive a 90%
FMAP for its entire childless adult populations in 2020 and beyond.
CMS will issue guidance with respect to the expansion in Medicaid.
RESPONSIBLE New York State Department of Health will be responsible for implementing the expansion.
PARTIES
New York's Legislature will enact conforming legislation aligning New York’s Medicaid
eligibility levels with new Federal parameters.
Tasks
Amend State Plan and/or Waiver as needed.
STATE
IMPLEMENTATION Implement changes to the application and enrollment processes for Medicaid and CHPlus.
TASKS/ISSUES

Implement eligibility systems changes necessary to effectuate the expansion, including
programming new eligibility categories that enable New York to accurately claim
enhanced FMAP for childless adults.

Implement the eligibility systems design or changes necessary to achieve connectivity
with the State exchange.

Obtain CMS approval for a benchmark benefit package.

Seek changes to State law related to Medicaid, CHPlus, and FHPLlus eligibility levels as
required by ACA.

Transition certain children in CHPlus and adults in FHPlus to Medicaid in 2014.

continued on next page »
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STATE IMPLEMENTATION: CHART 1. Medicaid Expansion

Issues

How will parents and young adults with incomes between 133% FPL and 150% FPL who
STATE are currently covered in Family Health Plus secure coverage? Will the State maintain

IMPLEMENTATION the FHPLlus program for these individuals? Will it create a Basic Health Program?

TASKS/ISSUES ) .
(CONTINUED) How will documented and undocumented pregnant women with incomes between 133% and

200% FPL who are currently covered in Medicaid secure coverage? Will New York maintain
these pregnant women in the Medicaid program? Will these women be transitioned into
a Basic Health Program or the exchange? What are the implications of pregnant women
enrolling in the exchange for the State’s ability to enroll eligible newborns in Medicaid?

What will New York’s benchmark package be? Current Medicaid benefit? FHPlus? Other?

Will long-term care be part of the benchmark package? If not, what are the implications
of the benchmark for disabled Medicaid beneficiaries above current standard Medicaid
income eligibility levels?

Changes in Medicaid Eligibility and Enrollment Rules

In 2014, Federal reform requires states to change their Medicaid and CHIP eligibility rules

in three fundamental ways for the majority of enrollees: 1) states must change the way income
is counted for the purposes of determining eligibility; 2) states must eliminate the asset test
for target populations; and 3) states must make a series of changes intended to improve the
process for determining and maintaining eligibility within their public programs.

Income Counting Rules Replaced by Modified Adjusted Gross Income (§ 2002). ACA requires New

York to change the way it calculates income for the purposes of determining Medicaid and CHPlus
eligibility for the majority of enrollees with the goal of creating a single set of eligibility rules
that will apply nationally to Medicaid, CHIP, and the exchange. Today, Medicaid and CHIP allow
applicants to deduct certain childcare expenses, child support payments, the first $90 of earned
income and other deductions at the State’s discretion before determining eligibility.?? In addition,
certain other income is not “counted” or is “disregarded” in Medicaid. While these income rules
have the effect of increasing eligibility standards for many families, they also make the application
process more complex. Federal reform simplifies such income-counting rules by aligning them
with a single Federal standard articulated in Federal tax law called the "modified adjusted gross
income” ("MAGI").2 In order to help offset the impact of the changes in these income rules, the
new methodology modifies the adjusted gross income by allowing an across the board 5% income
disregard for all applicants. Thus, the expanded eligibility under Medicaid, in effect, is automatically
increased from 133% FPL to 138% FPL. Income will not be calculated on a MAGI basis for all
individuals. Individuals who are elderly, disabled, medically needy, or deemed eligible for Medicaid
as a result of other programs will not be subject to the MAGI eligibility standard.

Elimination of the Asset Test (§ 2002). The ACA also requires that, beginning in 2014, states
eliminate Medicaid asset tests for the same adults impacted by MAGI. Because neither the
exchange nor CHIP has an asset test, this ensures alignment across programs. Similar to
the application of MAGI, this change does not apply to Medicaid recipients who are elderly,

22554 Sec. 1931.
23|nternal Revenue Code of 1986 § 36B(d)(2), as amended by ACA § 1401 and HCERA § 1004(a)(2).
-_—
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disabled, medically needy, or deemed eligible for Medicaid as a result of other programs such

as Temporary Assistance for Needy Families (TANF). New York does not currently have an asset
test for the MAGI populations; however, it has in the past, and reinstatement of the asset test has
been the subject of recent proposals by members of the Legislature. Under ACA, such proposals
could not become law without risking New York’s Federal Medicaid and CHPlus funding.

Enrollment Simplification (§§ 1413, 2201). ACA includes additional provisions aimed at simplying
eligibility and enrollment procedures for Medicaid and CHIP for the non-elderly and disabled, and
ensuring coordination with coverage available through newly created state exchanges. Ultimately,
the enrollment processes for individuals eligible for subsidies, whether under Medicaid, CHPlus
or through the exchange, must be seamless. By January 1, 2014, New York must implement

a series of procedures that provide for simplified enrollment in Medicaid and CHPlus and
coordination with the exchange, or risk losing Federal funding for these programs. Required
enrollment simplification and coordination procedures include:

» utilizing a single, streamlined application form for Medicaid, CHPlus, and subsidies for
coverage through the exchange or other State programs;

» establishing a website that permits individuals to apply to, enroll in, and renew enrollment
in Medicaid, and consent to enrollment or re-enrollment in such coverage through
electronic signature.

Enrollment Technology Standards and Protocols (§ 1561)

By September 23, 2010, in consultation with the Federal HIT Policy Committee and the HIT
Standards Committee, HHS must develop interoperable and secure standards and protocols that
facilitate enrollment and renewal in Federal and state programs. These standards and proto-
cols must allow for:

» Electronic matching against existing Federal and state data.

» Simplification and submission of electronic documentation, digitization of documents, and
systems verification of eligibility.

» Reuse of stored eligibility information (including documentation) to assist with retention
of eligible individuals.

» Capability for individuals to apply, recertify and manage their eligibility information online,
including at home, at points of service, and other community-based locations.

> Ability to expand the enrollment system to integrate new programs, rules, and functionalities
to operate at increased volume.

» Notification of eligibility, recertification, and other communications about eligibility via e-mail
and cell phone.

» Other functionalities necessary to provide eligibles with streamlined enrollment process.

Funding is available to state and local governments for the development and adaptation of sys-
tems to these new standards and protocols. ACA specifies that state and local governments
must submit applications outlining a plan to adopt and implement appropriate enrollment tech-
nology to secure funding, but does not provide further details on the application process, fund-
ing levels, any matching requirements, or timing. Presumably this information will accompany
further Federal guidance and a funding announcement related to the provision.
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The law also requires states to establish procedures for conducting outreach to and enrolling
vulnerable populations including children, homeless youth, children and youth with special
health care needs, pregnant women, racial and ethnic minorities, rural populations, victims
of abuse or trauma, individuals with mental health or substance abuse-related disorders, and
individuals with HIV/AIDS.%

Conforming changes are required at the Federal level. HHS must establish a system to
coordinate enrollment and eligibility determination and re-determination for participation

in state health subsidy programs and ensure that Medicaid- or CHPlus-eligible individuals
who apply for coverage through the exchange are enrolled in the applicable public insurance
program. Further Federal guidance, including a model, simplified and streamlined enrollment
form, will significantly inform the implementation of these provisions.

The cost to New York State of administering the changes to the Medicaid and CHPlus systems
is likely to be significant. The State will need to develop and upgrade eligibility systems
infrastructure, which is currently embedded in New York's legacy Welfare Management System
or WMS. WMS was developed in the 1970s and still resides under the auspices of New York's
public assistance agency, the Office of Temporary and Disability Assistance (OTDA). Upgrading
or replacing this system will be costly and complicated. New York is also in the process of
implementation planning for a new Enrollment Center, authorized by the State Legislature in
2008 to enhance public health insurance eligibility and enrollment capacity through telephone
renewal, centralized consumer support, and Web-based application and renewal. The State will
likely re-evaluate its plan for the Enrollment Center in light of new eligibility simplification and
exchange alignment requirements in ACA.

While some funding is available through traditional Federal Medicaid support for
administration, state matching funds will be required to draw down funding. In addition, ACA
makes Federal grants available to states to implement state-based exchanges, though neither
the appropriation amounts nor the grant application process is articulated in ACA.

STATE IMPLEMENTATION: CHART 2. Changes in Medicaid Eligibility Rules

ACA mandates (i) use of a new, simpler formula—Modified Adjusted Gross Income—to
SUMMARY calculate income eligibility in Medicaid and CHIP for non-elderly and non-disabled; and (ii)
simplification of enrollment procedures in New York's public health insurance programs.

EFFECTIVE DATES | January 1, 2014

CMS will issue guidance regarding MAGI and enrollment simplification and alignment.

RESPONSIBLE The HHS Office of the National Coordinator for Health IT (ONC) will promulgate enrollment
PARTIES technology standards for public insurance programs.

The New York State Department of Health will implement MAGI, and conform enrollment
and eligibility systems and processes to meet ACA requirements.

The New York State Legislature will enact statute to change eligibility and enrollment
in Medicaid and CHPLlus consistent with ACA requirements.

continued on next page »

24 pyblic Laws 111-148&111-152: § 2201.
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STATE IMPLEMENTATION: CHART 2. Changes in Medicaid Eligibility Rules

Tasks
Work with CMS to develop guidance with respect to MAGI, and align new requirements
[CONTINUED) and existing Medicaid rules.
IMPLESh;IréEATION Identify existing eligibility categories impacted by MAGI.
TASKS/ISSUES

Submit to HHS the procedures that will be used to calculate income and income eligibility
for Medicaid and CHPlus under MAGI.

Ensure that children do not lose coverage as a result of the transition to MAGI.

Develop new standard application for enrollment in public health insurance programs
and the exchange.

Develop website through which consumers can enroll and renew health insurance cover-
age in public insurance programs and the exchange.

Develop and upgrade systems infrastructure to implement MAGI, integrate Medicaid and
CHPlus eligibility and enrollment with the exchange, and effectuate data matching with
Federal systems.

Issues

How will New York manage and fund systems changes that will require significant
human and financial resources to implement?

How will New York coordinate the enrollment and eligibility rules, procedures,
and systems for MAGI and Non-MAGI (Aged, Blind and Disabled) populations?
Does ACA effectively create two separate Medicaid programs in New York?

How will Medicaid’s “point in time” and “countable income” requirements mesh with
the new MAGI standard?

Does New York's planned Enrollment Center play a role in public program eligibility
determinations and their coordination with the exchange?

What role will counties play in eligibility and enrollment?

Will some individuals lose coverage under MAGI and, if so, how will they be transitioned
to the exchange or other coverage?

How will other state subsidized programs be integrated into eligibility and enrollment
simplification planning (EPIC, ADAP, COBRA, FHPlus EBI, premium assistance, etc.]?

Maintenance of Effort (§ 2001(gg) and § 2101(b)

The ACA imposes a maintenance of effort [MOE] requirement prohibiting states from imposing
eligibility rules and enrollment methodologies or procedures in their state Medicaid and CHIP
programs that are more restrictive than the eligibility and enrollment requirements in place on
March 23, 2010, the date ACA was signed into law. The MOE requirement continues for adults
until 2014, when HHS certifies that the state exchange is fully operational and states are bound
only by the new Medicaid threshold. For children covered by Medicaid and CHPlus, the MOE
continues until October 1, 2019, after which time states may transition children to the exchange,
but only upon a finding by the Secretary that comparable pediatric coverage is provided by
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participating qualified health plans. New York would risk Federal support for both the Medicaid
and CHPlus programs for any violations of MOE. ACA does not appear to prohibit states from
seeking savings by reducing provider payments or restricting optional benefits in Medicaid.

STATE IMPLEMENTATION: CHART 3. Maintenance of Effort

The State must maintain eligibility rules in Medicaid and CHPlus that are no more restrictive

Lol than rules in place on March 23, 2010.

For Adults: March 23, 2010 through the HHS certification of a fully operational state exchange.

EFFECTIVEDATES | [ Children: March 23, 2010 through October 1, 2019.

= CMS is expected to issue MOE guidance in the next several months.

PARTIES

The New York State Department of Health will monitor and ensure compliance with MOE.

Tasks

STATE
IMPLEMENTATION Monitor and comply with MOE to ensure that New York receives full Federal funding
TASKS/ISSUES for its Medicaid and CHPlus programs.

Changes to the Children’s Health Insurance Program (CHIP) (§§ 2101, 2102, 10203(c),
10203(d), HCERA? § 1004(b)(2))

CHPLlus provides coverage for 390,000 children with family incomes above Medicaid eligibility
levels.?® New York uses Federal CHIP and State funding to fully fund coverage for children
with family incomes up to 160% FPL, and to subsidize coverage for children with family
incomes between 160% and 400% FPL. The State receives a Federal matching rate of 65% for
its CHPlus program expenses.

Families with incomes over 400% FPL can “buy-in" to CHPLlus by paying the full premium
(on average, $175 per child per month). CHPlus covers any child who is a resident of
New York State regardless of citizenship or immigration status.

TABLE 5. New York State CHPlus—Premium Subsidies

INCOME LEVEL PER CHILD PREMIUM FAMILY PREMIUM CAP
<160% FPL $0 $0
160-222% FPL $9 $27
223-250% FPL $15 $45
251-300% FPL $30 $90
301-350% FPL $45 $135
351-400% FPL $60 $180

25 Health Care Education and Reconciliation Act.

26 New York State Department of Health. Child Health Plus Enrollment by Insurer. April 2010. Available at: http://www.health.state.ny.us/statistics/
child_health_plus/enrollment/.
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Federal health care reform effectuates new eligibility parameters for CHPlus, reauthorizes
Federal CHIP funding, enhances the State’'s FMAP for the program, and imposes a CHPlus
maintenance of effort (MOE) requirement. In short, ACA funds CHPlus through 2015 and
requires New York to maintain its current CHPlus program, except that in 2014, children with
incomes between 100% and 133% FPL will transition to Medicaid and receive the benchmark
benefit plus full EPSDT services. After 2015, New York’s matching rate will increase to 88%
and New York will be subject to the MOE requirement until 2019. Congressional action will

be required to continue CHIP funding beyond 2015, when new Federal funds are no longer
available. The CHPlus MOE requirement ends in 2019 and CHPLlus children will transition into
the exchange or into a Basic Health Program [if New York determines to establish one).

TABLE 6. Current Eligibility Levels for CHPlus

NEW YORK STATE CHPLUS PROGRAM CURRENT ELIGIBILITY LEVELS
Children < age 1 >200% FPL
Children age 1-5 > 133% FPL
Children age 6-18 > 100% FPL

Transition of Children from CHPlus to Medicaid (§ 2001[a]). With the implementation of the new
Federal Medicaid eligibility threshold in 2014, roughly 89,000 children with family incomes
from 100%-133% FPL who are currently covered by CHPlus will become eligible for the State’s
Medicaid program.?’” The law appears to require New York to transition these children to the
Medicaid program.2®

Federal Funding for CHPlus (§§ 2101[al, 10203). ACA extends Federal CHIP funding through
September 30, 2015. After 2015, the future of the CHPlus program is uncertain; while states
will be operating under a mandate to maintain CHPlus eligibility levels through 2019, this
mandate is unfunded by the Federal government after 2015. In the event that states exhaust
available Federal CHIP funds, the law requires that children enrolled in CHIP be transitioned
to Medicaid coverage, if eligible, or into exchange coverage. The law also enhances the CHIP
FMAP beginning October 1, 2015 through September 30, 2019 by increasing the Federal share
of CHPlus expenses by 23 percentage points, from a 65% to an 88% match in New York. ACA
requires that in the event of Federal funding shortfalls at any point between 2014 and 2019,
the State have procedures in place to transition CHPLus eligible children to alternate sources
of coverage—either Medicaid or the exchange. Specifically, New York would be required to have
children’s coverage available through a qualified plan in the exchange that is comparable to
CHPLlus in terms of both benefits and cost-sharing requirements. The HHS Secretary would
have to certify that children’s coverage comparability through the exchange.

27 Data estimate provided by the New York State Department of Health.
28 Section 2001(a)(1) and 2001(a)(4) (creating new Social Security Act Section 1902(k)(3)).
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STATE IMPLEMENTATION: CHART 4. Enhanced Federal Support for CHIP

ACA effectuates new eligibility parameters in CHPlus related to the Medicaid expansion,
authorizes two additional years of CHIP funding, enhances FMAP for the CHPlus program,

SUMMARY and establishes an MOE requirement that the State has to meet to keep its Federal
Medicaid and CHIP funding.
i March 23, 2010 through September 30, 2019: CHIP MOE.

El;l;gr(é'g\]lE d September 30, 2015: Federal CHIP funding authorization end date.

il October 1, 2015: Federal matching for CHPlus is enhanced to 88%.

October 1, 2015: State permitted to enroll CHPlus children who are citizens or
legal immigrants in comparable coverage through the exchange.

By April 1, 2015: Secretary shall review and certify exchange coverage for children to
ensure that benefits and cost-sharing are comparable to State CHIP benefits.

CMS will issue guidance on the CHIP MOE requirement.

RE§Z°R¥,SE'§"E Congress will determine CHIP funding reauthorization beyond 2015.

The New York State Department of Health will be responsible for meeting MOE,
effectuating coverage transitions, and ensuring (if necessary) that CHPlus comparable
coverage is available through the exchange until 2019.

The Legislature will enact statute to change CHPLus eligibility levels consistent
with the new Medicaid threshold and to effectuate other changes to CHPLlus consistent
with ACA implementation.

Tasks

Meet MOE requirement.
STATE

IMPLEMENTATION
TASKS/ISSUES Transition children at 100-133% FPL from CHPlus to Medicaid.

Issues

With a functioning exchange in 2014, should New York continue to offer a CHPlus “buy-
in” option to families with incomes over 400% FPL? Would MOE preclude
New York from eliminating this option for families?

If Federal CHIP funding is eliminated after 2015, how will New York ensure availability
of CHPlus benefits to children through 20197

Will the State maintain its CHPlus program after 2019 if a fully functioning exchange and/
or a Basic Health Program are available to consumers?

If CHPlus is eliminated in 2015 or 2019, how will New York provide coverage to all
immigrant children going forward?
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STATE HEALTH INSURANCE EXCHANGES (§§ 1311, 1312, 1313, 1321,

1322, 1323, 1324)

ACA mandates that New York establish by January 1, 2014 an American Health Benefit
Exchange (exchange), a marketplace through which individuals and employers may purchase
health insurance coverage. Individuals qualified to obtain coverage through the exchange
include citizens and legal immigrants who are not incarcerated and do not have access to
affordable employer coverage. Small businesses (defined as having up to 100 employees)
can obtain coverage for their employees through the exchange. Prior to 2016, states have the
option to limit exchanges to businesses with up to 50 employees. Beginning in 2017, states
have the option to allow businesses with more than 100 employees to purchase coverage for
their employees through the exchange. The exchange will serve as a portal for individuals
and employers who are directly seeking health insurance, or for agents or brokers who may
act on their behalf. To inform the development of Federal regulations around the exchange,
on July 29, 2010, HHS issued a request for comments from states, consumer advocates,
employers, insurers, and other interested stakeholders regarding various factors critical to
the establishment and operation of the exchange.?

Structure and Responsibilities of the Exchange

The State will be responsible for establishing exchange(s) that organize the health insurance
market(s) within New York State. Specifically, New York must establish (i) at least one health
insurance exchange for individuals who want to enroll in a “qualified health plan” and a separate
Small Business Health Options Program (SHOP exchange) for small businesses; or (i) implement
a single exchange that can serve the needs of both individual purchasers and small groups.

If the State chooses to merge its individual and Small Group exchange(s), it will have to meet
forthcoming HHS standards demonstrating its ability to meet the needs of both the Individual
and Small Group markets in a single exchange.

Small Business Tax Credits (§ 1421)

Small business are eligible to apply for new tax credits to offset their premium costs in 2010 if
they subsidize, on a uniform basis, at least 50% of the cost of health insurance coverage. Small
businesses are defined as those employers with fewer than 25 employees and average wages
under $50,000. The credit will be available for up to a two-year period starting in 2010.

The tax credit is paid in full for employers with 10 or fewer full-time equivalent employees
(with average wages of $25,000) and phases out as employer size and average wage increases.
Between 2010 and 2013, the full credit will cover 35% of a company’s premium contribution.
Beginning in 2014, the full credit will cover 50% of that contribution.

Tax-exempt organizations will qualify for the credit, although they are lower—25% through 2013
and 35% starting in 2014.

29 0C110-9989-NC on public display at the Federal Register on July 29, 2010.
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Exchanges must be managed by a state governmental agency or a nonprofit established by

the state and there are numerous models that New York may consider for establishment of its
exchange, including: a government agency, an independent nonprofit, a public authority, or a
public-private partnership. In 2011, Federal grants will be made available to states to establish
the exchanges. The State is obligated to demonstrate an implementation plan for establishing
the exchange(s) by January 1, 2013. If New York fails to establish an exchange by January 1,
2014, the Federal government will set up and run a State exchange, either directly or through
an agreement with a nonprofit entity.

States have the option of setting up regional exchanges, provided each exchange serves

a distinct geographic region. In considering whether to establish regional or statewide
exchange(s), the State will need to evaluate regional differences in population, insurance rating,
geography, health care delivery system, employer market, and insurance market.

As part of organizing the health insurance market within the State, the exchange will certify for
participation “qualified health plans” based on certification criteria established by HHS. ACA
appears to provide states with certain flexibility to determine whether the exchange(s) will be
structured as a “clearinghouse” model, in which all plans that meet certification requirements
are able to obtain qualified health plan status, or an “active purchaser” model that certifies

a limited number of health plans for participation in the exchange.®

Except for grandfathered plans, all health plans participating in an exchange must operate
a single-risk pool for enrollees inside of and outside of the exchange. That is, all of a health
plan’s enrollees in either the Individual or Small Group market must be treated as a single-risk
pool regardless of whether the enrollment occurred within the exchange or not. The ACA also
allows the State, at its option, to merge the Individual and Small Group markets into a single-
risk pool. Such proposals have been advanced in New York previously as a means to stabilizing
the Direct Pay market in the State.®

The State exchange will establish a “navigator” program to increase awareness about the
exchange and the health insurance subsides newly available to consumers through ACA.

The State exchange will further be responsible for: (i) determining eligibility for consumer
subsidies; lii) the certification process for notifying the Department of Treasury that a consumer
is exempt from the individual mandate and/or the penalty; and, liii) providing the employer
identification information if an employer penalty needs to be applied.

On January 1, 2015, all exchanges are required to be self-sustaining. Thus, the State will also
likely consider administrative economies of scale in developing the exchange(s), including
whether certain exchange functions should be centralized and/or outsourced. ACA provides
authority for the exchange to outsource administrative functions, including outsourcing eligibility
determinations for qualified health plan enrollment, tax credits, and cost-sharing reductions to
the State Medicaid agency. The law also allows exchange(s] to charge assessments or user fees
to participating insurance issuers or to provide other means of generating revenue.

30 ACA §1311.
31 United Hospital Fund Issue Brief “Merging the Markets: Combining New York’s Individual and Small Group Markets into Common Risk Pools,” 2008.
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TABLE 7. Exchange Functions

il Certify health plans as “qualified health plans” based on Federal requirements.

PLAN Require of plans and make public disclosure of the following information in plain
CERTIFICATION . . o . ) L . . }
& PUBLIC N language: claims payment policies and practices; periodic financial disclosures; data
DISCLOSURE on enrollment, denied claims, and rating practices; information on cost-sharing and

payments for out-of-network coverage; and enrollee and participant rights.

Consider premium levels in determining whether to make a plan available through
the exchange.

Establish a navigator program to provide public education and outreach designed to
promote awareness of the availability of qualified health plans, the premium tax credits

OUTREACH, and cost-sharing reductions, and to facilitate enrollment in qualified health plans.
ENROLLMENT
EXEGL?IONS Certify citizenship or immigration status of individuals applying for coverage
through the exchange.

Screen individuals to determine if they qualify for premium tax credits or for coverage
under Medicaid or Child Health Plus and if so, enroll them in the appropriate program.

Certify if an individual is exempt from the individual mandate or the penalty and provide
a list of individuals with such certification to the Secretary of the Treasury, including the
employer information when an employer penalty needs to be applied.

Require that qualified plans meet marketing requirements and not use marketing
practices or benefit designs that discourage enrollment by high-risk individuals.

Ensure sufficient choice of providers and provide information to enrollees and
prospective enrollees on the availability of in-network and out-of-network providers.

Ensure that plans include in the network those essential community providers, where
available, that serve predominately low-income, medically underserved individuals.3?

Maintain an internet website where enrollees and prospective enrollees can obtain
standardized information about the plans.

CUSTOMER

ULt Operate a toll-free telephone hotline to respond to requests for assistance.
Establish and make available by electronic means a calculator to determine the actual cost
of coverage after accounting for the premium subsidy and the cost-sharing reduction.
Assign a rating to each qualified plan offered through the exchange based on criteria
established by the Secretary.

QUALITY

MEASURES

Require plans to implement a quality improvement strategy that uses a payment structure
that provides increased reimbursement or other incentives to hospitals and health care
providers that improve health outcomes through quality reporting, case management, care
coordination, chronic disease management, and care and medication compliance initiatives,
including use of a medical home model.

32 Essential community providers are those “such as health care providers defined in § 340B(a)(4) of the Public Health Service Act and providers
described in § 1927(c)(1)(D)(i)(IV) of the Social Security Act as set forth by § 221 of Public Law 111- 8" and include FQHCs, DSH hospitals, and
specialty clinics receiving designated Federal funds, such as those providing family planning services and HIV treatment.
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Essential Benefits Package (§ 1302)

Coverage in state exchanges must be offered by qualified health plans that provide a federally
mandated “essential benefits package.” ACA outlines a basic definition of essential health
benefits and requires the Secretary of HHS to further define the essential benefits package. To
determine the scope of the essential health benefits coverage, the HHS Secretary must ensure
the coverage is equal to the typical coverage provided by an employer, and according to other
principles laid out in the Act. Qualified plans are not allowed to design benefits that discriminate
against individuals based on age, disability, or expected length of life.

The ACA allows states to require that qualified health plans offer benefits in addition to the
essential health benefits defined by the HHS Secretary. However, the state is responsible for
defraying the cost of any additional required benefits by making a payment to either: (i) the
individual purchasing coverage, or (i) the qualified health plan in which such individual is enrolled.
This provision of ACA has particular relevance in New York, where Insurance Law currently
requires all insurers and health plans operating in the State to provide certain “mandated
benefits.” These mandated benefits vary by type of insurer or plan: group commercial, individual
commercial, group HMQ, insurers, and individual Direct Pay HMO contracts. A comparison of New
York’s mandated benefits with ACA essential benefits, provided in the Table below, suggests that
certain New York mandates—including home care, durable medical equipment, and chiropractic
care—do not appear to be essential health benefits as defined in Federal reform statute (see
shaded area of table). For those services that are not essential health benefits pursuant to

statute and HHS guidance, New York will have to consider: (i) eliminating its benefit mandates on
insurers and plans in the exchange; (i) maintaining all or some of the State’s mandated benefits,
but using State dollars to pay for them; or [iii) requiring qualified health plans to offer mandated
benefits as supplemental or “rider” coverage to the essential packages as an option for exchange
purchasers. The HHS Secretary will release further guidance on the essential health benefits,
clarifying the extent to which New York's benefit mandates exceed essential benefits.
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ACA ESSENTIAL
HEALTH BENEFITS

GROUP COMMERCIAL GROUP HMO
ARTICLE 43 INSURERS

INDIVIDUAL COMMERCIAL

TABLE 8. New York State Mandated Benefits Compared to ACA Essential Benefits
NEW YORK MANDATED BENEFITS

INDIVIDUAL DIRECT PAY HMO

Outpatient hospital services

medical services

medical services

AMBULATORY Chemotherapy services
PATIENT Bone density measurements, . . :
testing, drugs, and devices Hemodialysis services
SERVICES Bone density measurements,
testing, drugs and devices
EMERGENCY Emergency medical services Emergency medical services . el .
mergency medical services
SERVICES Pre-hospital emergency Pre-hospital emergency pmviged irzla hospital

HOSPITALIZATION

Preadmission testing

Preadmission testing

Inpatient hospital services,
including room & board and
nursing care

Second surgical opinion

Second surgical opinion

Second surgical opinion

Mastectomy care

Mastectomy care

Mastectomy care

Second medical opinion
for cancer diagnosis

Second medical opinion
for cancer diagnosis

Second medical opinion for
cancer diagnosis

Post-mastectomy
reconstruction

Post-mastectomy
reconstruction

Post-mastectomy
reconstruction

End of life care

End of life care

Preadmission testing

End of life care

MATERNITY AND
NEWBORN CARE

Maternity care

Maternity care

Maternity care

MENTAL HEALTH AND
SUBSTANCE USE DISORDER
SERVICES, INCLUDING
BEHAVIORAL
HEALTH TREATMENT

Chemical abuse and
dependence (outpatient)

Mental, nervous or emotional
disorders, or ailments

Biologically based mental
illness and serious emotional
disturbances

Inpatient mental health care

Outpatient mental health

Inpatient alcoholism and sub-
stance abuse

PRESCRIPTION DRUGS

Enteral formula

Cancer drugs

Enteral formula

Blood and blood products

Pharmacy and mail order

Contraceptive drugs
and devices

Cancer drugs

Enteral formulas,
cancer drugs, contraceptive
drugs and devices

REHABILITATIVE AND
HABILITATIVE SERVICES
AND DEVICES

Outpatient physical therapy

Inpatient physical
rehabilitation services

LABORATORY SERVICES

Diagnostic laboratory services

Radiology services

PREVENTIVE AND
WELLNESS SERVICES
AND CHRONIC DISEASE
MANAGEMENT

Diabetes supplies, equip-
ment, and self-management
education

Diabetes supplies,
equipment, and self-
management education

Periodic physical exams

Preventive and primary care

Preventive and primary care

Mammography screening

Mammography screening

Mammography screening

Cervical cytology screening

Prostrate cancer screening

Prostrate cancer screening

Immunizations

Cervical cytology
screening

Cervical cytology
screening

| v _viv|v]| v |v|v| v |v| v [vI/v| v | v ]|V | Vv Iv|/v|]Vv | Vv v/ v v | v |V I/v/v|V

Diabetes supplies,
equipment, and self-
management education

I Y A

continued on next page »
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TABLE 8. New York State Mandated Benefits Compared to ACA Essential Benefits

(CONTINUED)
PEDIATRIC SERVICES, id Autism spectrum id Autism spectrum ld Well child care
INCLUDING ORAL AND
VISION CARE
id Home health care id Home health care id Home health care
N Medical conditions leading Medical conditions g Hospice care
to infertility leading to infertility Skilled nursing facility care
id Chiropractic care u Chiropractic care Ambulance services
Experimental services Experimental services Private duty nursing
id recommended by recommended by - -
external review agent external review agent H Durable medical equipment
id Infertility coverage Experimental services
e recommended by
g Eating disorders external review agent

H Eating disorders

Source: Mandated and Make Available Benefits for Commercial, HMO & Article 43 Insurance Contracts: http://www.ins.state.ny.us/health/lbenall.pdf.
Accident and Health Product Checklists and Outlines: http://www.ins.state.ny.us/a&hpock.htm.

Exchange benefit levels are based on comprehensiveness of benefits and consumer cost-sharing
for a typical or standard population. The ACA imposes a limit on out-of-pocket costs, such as
co-payments and deductibles, of $5,950 for individuals and $11,900 for families purchasing
coverage through the exchange.®® For those with modest incomes, premium tax credits and fur-
ther reductions in cost-sharing levels will be made available (discussed below). The ACA estab-
lishes four categories for essential benefits levels—Bronze (minimum coverage), Silver, Gold,
and Platinum—that cover the same set of services but range in the value of benefits covered.

FIGURE 1. Health Coverage thro the Exchange: Essential Benefits Package

“ACTUARIAL VALUE"—PORTION OF HEALTH CARE
COSTS COVERED BY PLAN FOR A STANDARD

REQUIRED SERVICES: OR TYPICAL POPULATION

PLATINUM |

Ambulatory patient services GOLD

80%

Emergency services SILVER

Hospitalization BRONZE

60%

vV(iv|iv|Vv

Maternity and newborn care

> Mental health and substance use disorder services, including
behavioral health treatment

» | Prescription drugs

> | Rehabilitative and habilitative services and devices

> | Laboratory services

> | Preventive and wellness services and chronic disease management

> | Pediatric services, including oral and vision care

Limits on out-of-pocket costs for all categories of essential benefit levels
(Levels further reduced for individuals with incomes between 100% and
400% FPL enrolled in a Silver tier plan)

Individuals: $5,950 Families: $11,900

33 Qut-of-pocket limits are aligned with Federal high-deductible plan out-of-pocket spending limits, which are re-indexed annually.
The figures expressed are 2010 levels.
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Qualifying insurers must offer at least one plan at the Silver and one plan at the Gold level in
each exchange where their plans are offered. Qualifying plans must offer a child-only policy for
any of the four categories of benefits it offers.

Qualifying plans may offer catastrophic coverage that does not meet one of the four levels of
coverage, but only to enrollees aged 30 or under and those who would otherwise be exempt
from the requirement to purchase coverage because the lowest cost premium exceeds 8% of
their income. These plans would offer less coverage at a lower premium, as set by the HSA
current law levels. Prevention benefits and coverage for three primary care visits would be
exempt from the deductible.

Subsidies (§§ 1401, 1402, 1411, 1412)

Beginning in 2014, the insurance exchange(s) will administer a subsidy program including
premium tax credits and cost-sharing assistance. Refundable and advanceable premium

tax credits will be based on a comparison of (i] a taxpayer’'s monthly household income as

a percentage of the Federal poverty level to (i) the monthly premium for the second lowest
cost plan within the “Silver” tier. Individuals with incomes up to 400% FPL will receive a tax
credit for a percentage of the cost of premiums for coverage under a qualified health plan.
Premium tax credits are scaled by family income so that premiums are less than 2% of income
for consumers with incomes up to 133% FPL while households with incomes 300-400% FPL
would not pay more than 9.5% of income for health insurance. The ACA also provides that lower
income people have their out-of-pocket spending capped at lower levels if they choose a Silver
level plan, which has the effect of increasing the actuarial value of their health plan (i.e., the
plan pays a higher proportion of the cost of benefits).

In New York, there has been considerable concern among State officials, consumer
advocates, and other stakeholders that the national standard subsidies prescribed by the
ACA will be insufficient to allow consumers to purchase coverage. Consumers in New

York and other high cost-of-living states have less disposable income to purchase health
insurance coverage, perhaps even subsidized coverage. Recognizing the variation in cost-of-
living among states, the ACA requires the Secretary of HHS to conduct a study to examine
the feasibility of adjusting FPL levels for the purposes of determining subsidies and cost-
sharing for different geographic areas.® The law states that if HHS determines that an
adjustment is feasible, the study should include a methodology to make such an adjustment.
The Secretary is required to submit a report to Congress by January 1, 2013.

34 81416, as added by § 10105(f).
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TABLE 9. ACA Premium Subsidy Levels (Income Level Premium as a Percent of Income)

Up to 133% FPL 2% of income
133-150% FPL 3-4% of income
150-200% FPL 4-6.3% of income
200-250% FPL 6.3-8.05% of income
250-300% FPL 8.05-9.5% of income
300-400% FPL 9.5% of income

Source: Kaiser Family Foundation, “Explaining Health Care Reform: Questions About Health Insurance Subsidies”, April 2010. http://www.kff.org/
healthreform/7962.cfm.

In general, subsidies will not be available to people with access to health coverage through an
employer. If an employer health plan does not have an actuarial value of at least 60%—meaning
that the plan covers at least 60% of the cost of covered benefits in the aggregate for a standard
population—or if an employee’s share of the employer premium exceeds 9.5% of income, the
employee may enrollin a plan in the exchange and be eligible for premium and cost-sharing
subsidies. Employers offering minimum essential coverage will be required to provide “free
choice vouchers” to employees with incomes less than 400% FPL and whose contribution for
the employer coverage exceeds 8%, but does not exceed 9.8% of their income, which they can
use to enroll in an exchange.

TABLE 10. ACA Cost-Sharing Reductions for Lower-Income Families

INCOME LEVEL REDUCTION IN OUT-OF-POCKET COSTS FOR ASILVER TIER PLAN
100%-200% FPL 2/3 of the maximum
200%-300% FPL 1/2 of the maximum
300%-400% FPL 1/3 of the maximum

Source: Kaiser Family Foundation, “Explaining Health Care Reform: Questions About Health Insurance Subsidies,” April 2010. http://www.kff.org/
healthreform/7962.cfm.

The exchange must establish, and make available by electronic means, a calculator to
determine the actual cost of coverage after any premium tax credit and cost-sharing reductions
are applied. The tool will help purchasers understand the actual costs of obtaining health
insurance inside the exchange.

Although there is a presumption that the advanced determination of subsidies and the other
enrollment-related processes described above will be performed by the exchange, ACA
provides the State with the flexibility to operate the enrollment and eligibility determination
program as part of its Medicaid program.

The State must operate the exchange as part of a coordinated system with other “state health
subsidy programs.” Thus, individuals must be able to apply for enrollment and receive a
determination of eligibility to participate (or continue to participate) in premium tax credits and
cost-sharing reductions within the exchange, the State Medicaid program, CHPlus and the Basic
Health Program, should the State develop one.
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»

Qualified Health Plans (§ 1301)

HHS will develop a regulation that addresses the requirements that an exchange will use
in certifying a health plan as a qualified health plan. ACA requires that “at a minimum”
the qualified plans offered inside the exchange:

Offer essential benefit packages with cost-sharing levels and actuarial values consistent
with ACA requirements.

Meet marketing requirements and not use marketing practices or benefit designs that
discourage enrollment by high-risk individuals.

Ensure sufficient choice of providers and provide information to enrollees and prospective
enrollees on the availability of in-network and out-of-network providers.

Include in the network those essential community providers, where available, that serve
predominately low-income, medically underserved individuals.®®

Be accredited with respect to local performance on clinical quality measures, patient
experience ratings, and other accreditation program requirements.

Implement a quality improvement strategy, which uses a payment structure that provides
increased reimbursement or other incentives to hospitals and health care providers that
improve health outcomes through quality reporting, case management, care coordination,
chronic disease management and care and medication compliance initiatives, including use
of a medical home model.

Use a “uniform enrollment form” developed by the National Association of Insurance
Commissioners (NAIC) and certified by HHS.

Use standard format established for presenting health benefit plan options.

Provide information to enrollees and prospective enrollees and to each exchange in which
the plan is offered on any quality measures.

In some states, newly established co-op plans may be a source of qualified health plans offered
through the exchange (see box).

Consumer Operated and Oriented Plans (§ 1322)

ACA appropriates $6 billion to establish nonprofit, member-run health insurance companies through the Consumer
Operated and Oriented Plan (co-op) program, in each state to offer qualified health plans for Individual and Small
Group markets. Co-ops are consumer-governed organizations that provide insurance and deliver health services.

Advisory Board: In June 2010, the Comptroller General of the U.S. established an Advisory Board with 15 appointed mem-
bers. The HHS Secretary is required to award loans and grants for the nonprofit plans based on Board recommendations
no later than July 1, 2013. ACA directs the Secretary to give preference in awards to applicants that will offer a qualified
plan on a statewide basis, will utilize integrated care models, and have private support. The grants will be available to
new co-ops. ACA also directs the Secretary to ensure that there is funding to establish at least one co-op per state.

35 Essential community providers are those “such as health care providers defined in § 340Bla)(4) of the Public Health Service Act and providers

described in § 1927(c)(1)(D)(i)(IV) of the Social Security Act as set forth by § 221 of Public Law 111- 8.
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STATE IMPLEMENTATION: CHART 5. Health Insurance Exchange

Creates state-based exchanges to assist individuals and small businesses in obtaining
health insurance. The exchanges must be run by a governmental agency or a nonprofit entity
established by a state. Coverage in the exchanges must be offered by “qualified health plans,”
private plans that must provide a set of federally mandated services called an “essential
benefits package” with four benefit levels. Out-of-pocket costs are capped and for those with
modest incomes, premium tax credits, and reductions in cost-sharing levels will be available.

SUMMARY

September 30, 2010: Initial Exchange Planning and Establishment grants of up to
$1 million are anticipated to be awarded. Planning grants may be renewed;

EFFECTIVE grant funding ends January 1, 2015.
DATES

July 1, 2013: States have an option to form interstate compacts to facilitate the purchase
of health insurance effective July 1, 2013.

January 1, 2013. States must demonstrate to the Secretary that they have taken actions
necessary to implement the exchangel(s) by January 1, 2014.

January 1, 2014: Exchanges must be operational. If a state fails to have an operational
exchange by January 1, 2014, the Federal government, through HHS, will establish an
exchange in that state.

January 1, 2015: Date by which each exchange is required to be self-sustaining
(assessments and user fees on insurance issuers are permitted).

January 1, 2017: States have an option to allow businesses with more than 100 employees
to purchase coverage in the SHOP exchange(s).

Exchange Planning and Establishment grant funding in amounts to be determined by
FEDERAL HHS is available to help states establish exchanges within one year of enactment and
FUNDING until January 1, 2015. HHS recently issued a funding opportunity announcement to make
available an initial installment of up to $1 million to each state.3

HHS is responsible for launching a consumer Web portal, issuing grants to support fund
exchanges and, establishing the Federal requirements for state exchanges.

RESPONSIBLE
PARTIES The New York State Insurance Department and the New York State Department of
Health are responsible for planning and implementing the exchanges, including crafting
conforming regulations required to operate the exchanges.

The New York State Legislature will enact any legislation required to operate an exchange
consistent with, but not limited to, the Federal requirements.

Tasks

H Respond to funding opportunity announcement to help plan and establish the exchanges.

STATE

IMPLEMENTATION
TASKS/ISSUES

Determine structure and governance of exchange and model for
“organizing the insurance market.”

Define risk-adjustment mechanisms.

Establish rating areas and a rating framework.

Conduct inventory of existing IT/systems, identify requirements for establishing
the exchanges, and develop the required infrastructure.

continued on next page »

36 State Planning and Establishment Grants for the Affordable Care Act’s Exchanges, Catalog of Federal Domestic Assistance (CDFA) Number 93.525.
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STATE IMPLEMENTATION: CHART 5. Health Insurance Exchange

Tasks
Apply mental health parity provisions to qualified health plans.
(CONTINUED)
Develop provider network standards.
STATE
IM,-PAIEE(';EEE?JTEI;)N Establish marketing standards.

Develop premium subsidy mechanism.

Plan billing procedures and responsibilities (exchange vs. insurer])

Build eligibility determination process, including assessment of income, access to
employer-sponsored insurance, and citizenship status.

Establish co-op structure.

Demonstrate implementation readiness to HHS.

Issues

How much additional capital will the State need to develop and launch the exchange and
how will it be funded?

Will New York's exchange be part of State government agency, an independent nonprofit
organization, a public authority, or a public/private partnership?

Will New York establish one exchange? Independent exchanges for individuals and small
businesses? Regional exchanges in New York City and other parts of the State? If multiple
exchanges are established, how will they relate to one another?

Should New York merge its Individual and Small Group markets into a common risk pool
in the exchange? Outside of the exchange? Will a merged market outside the exchange
stabilize the existing Direct Pay pool? Will a merged market in the exchange avoid
replication of market segmentation issues?

Will New York's exchange be a “clearinghouse” model or an “active purchaser” model?

Will all plans in the exchange be required to offer individual, small business, and public
health insurance products?

How will the exchange ensure seamless transitions from Medicaid, the Basic Health
Program—if it is established—and private health insurance options?

Will New York maintain and subsidize current mandated benefits that are over and above
essential benefits?

How will New York’s exchange administer abortion coverage?

Which exchange functions, if any, will be outsourced? Will the exchange outsource subsidy
eligibility determinations to the Medicaid program?

Is it necessary for New York to maintain a Direct Pay market outside of the exchange to
provide coverage access for undocumented individuals?

How will private market products that are not “creditable coverage” under the ACA
be handled?
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Technical and Financial Consumer Assistance

Health Insurance Consumer Information (§ 1002). The State, or a State-established exchange, will be
eligible to receive grant funds to expand existing—or establish new—independent offices of health
insurance consumer assistance or health insurance ombudsman programs. These offices would be
charged with collaborating with state insurance regulators and consumer assistance organizations
to respond to inquiries and complaints concerning health insurance coverage. A total of $30 million
in Federal grant funding is available for this purpose during the first year (2011}, with further
funding subsequently available in amounts to be determined in the Congressional appropriations
process. On July 22, 2010, HHS’s Office of Consumer Information and Insurance Oversight (OCII0)
released a funding opportunity announcement (FOA)] for the first year of funding. The deadline for
responses is September 10, 2010, with decisions on awards anticipated by October 8, 2010.3”

STATE IMPLEMENTATION: CHART 6. Health Insurance Consumer Assistance

The State may be able to access Federal funding to support an existing, or establish a new,
independent consumer assistance office.

EFFECTIVE DATE | March 23, 2010

SUMMARY

FEDERAL $30 million in 2011.

L LILL $340 million between 2012 and 2019 (subject to appropriation).

HHS released a Funding Opportunity Announcement (FOA) on July 22, 2010 for the first
year of funds.

RESPONSIBLE The New York State Department of Health and the State Insurance Department will
RERUIES determine whether New York will request funding to establish a consumer assistance
office through a State agency, the State exchange, and/or contracts with independent
consumer assistance entity or entities in the State.

Tasks

Respond to funding opportunity announcement to help plan and establish the exchanges.

STATE Determine model and structure of consumer assistance program.

IMPLEMENTATION  |ssues
TASKS/ISSUES

Will New York’s consumer assistance program be part of a State agency, such as
the New York State Department of Health or the State Insurance Department, part of
the exchange, or part of an independent entity?

Consumer Information Portal (§ 1103). The ACA requires that HHS establish a mechanism to help
consumers identify affordable health coverage options, including an Internet website, by July 1,
2010. HHS issued interim final regulations, effective May 10, 2010, to begin implementation of
the portal.3® On June 30, 2010, HHS unveiled the new website, www.healthcare.gov, with search
capacity for consumers to identify health insurance options in their geographic regions. The
website also includes updates on implementation of the ACA. HHS intends to continue to develop
website information, including insurance premium pricing data, as plans and states submit
required data to the agency.®” In 2014, this website will be coordinated with the website the state
is charged with developing under the exchange.

37 Affordable Care Act - Consumer Assistance Grants, CDFA Number 53.519.
38 75 Federal Register 24470-24482.

39 http://www.healthreformgps.com/.
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Navigators (§ 1311(i)). Effective January 1, 2014, the ACA requires that the State exchange
establish a grant program to award funding to entities that will provide consumers with
information and assistance with respect to enrolling in health insurance coverage. Specifically,
navigators will:

» conduct public education activities to raise awareness of the availability of qualified health plans;

» distribute fair and impartial information concerning enrollment in qualified health plans, and
the availability of premium tax credits to offset the cost of coverage;

» facilitate enrollment in qualified health plans;

» provide referrals to consumer assistance and ombudsman programs for assistance with
grievances, complaints, or questions regarding coverage; and

» provide information in a manner that is culturally and linguistically appropriate to the needs
of the population being served by the exchange.

Entities eligible to serve as navigators include those that have existing relationships, or

could readily establish relationships, with employers and employees, consumers (including
uninsured and underinsured consumers), or self-employed individuals likely to be qualified

to enroll in a qualified health plan. Such entities may include trade, industry, and professional
associations; community and consumer-focused nonprofit groups; chambers of commerce;
unions; and licensed insurance agents and brokers. Health insurance issuer and entities that
receive consideration directly or indirectly from any health insurance issuer in connection with
the enrollment of any qualified individuals are not permitted to serve as navigators. Navigator
grants must be made from the operational funds of the exchange and not Federal funds
received by the State to establish the exchange.

New York State already has a significant network of “navigator-like” entities operating
throughout the State, including community-based organizations, consumer assistance
programs, Maximus, and facilitated enrollers (FEs) (with Maximus and FEs exclusively
providing services to consumers eligible for the State’s public insurance programs). The State’s
large network of FEs currently conduct eligibility screening and application assistance for
the vast majority of Medicaid, CHPlus, and FHPlus enrollees in New York, and comprise both
community-based organizations and health plans. The ACA would appear to prohibit health
plan FEs from becoming navigators in 2014; it is unclear whether the State will be permitted
and will elect to maintain the FE program for the State’s public programs.

BASIC HEALTH PROGRAM (§ 1331)

The ACA gives the State the option to establish a “Basic Health Program” through which it
may enter into contracts with health plans to provide essential health benefits to individuals
with incomes above the new Medicaid threshold of 133% FPL and up to 200% FPL who would
otherwise access coverage through the State exchange. Basic Health Program eligible
individuals will be required to enroll in the program; they are not permitted to enroll in
subsidized private coverage through the exchange. The HHS Secretary is responsible for
establishing the Basic Health Program through Federal regulation. New York State may
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consider a Basic Health Program a means to providing an affordable coverage option for
families with incomes between 134% and 200% FPL, many of whom are covered today in
New York’'s Family Health Plus and Child Health Plus programs.

Coverage for Legal Immigrants

ACA does not lift the required five-year waiting period (“five-year bar”) that legal immigrants who are
non-pregnant adults must fulfill to access Federal, means-tested benefits, like Medicaid. However, as
a result of Federal health reform, legal immigrants under the five-year bar will have other coverage
options during the waiting period available through the exchange or the Basic Health Program.

» Alllegalimmigrants will be able to access coverage under the exchange, as well as applicable pre-
mium tax credits and cost-sharing reductions in the same manner as citizens. Though premium tax
credits and cost-sharing reductions are generally only available for individuals between 100% and
400% FPL, ACA further allows for legal immigrants with incomes under 100% FPL, and who are
under the five-year bar, to access subsidies comparable to an individual with income of 100% FPL.

» Alllegalimmigrants between 133% and 200% FPL will be able to access Basic Health Program cov-
erage [if the State chooses to implement the program). Though Basic Health Program coverage is
generally limited to the 133-200% FPL income bracket, ACA further allows legal immigrants under
133% FPL and who are under the five year bar to access Basic Health Program coverage.

New York State currently covers all legal immigrants, including those who are Permanently Residing

Under Color of Law (PRUCOL) and residing for fewer than five years, in State public insurance pro-

grams. If HHS does not include all PRUCOLSs in its definition of lawfully residing, it will raise questions

with respect to New York’s obligation to provide access to the high-risk pool, the exchange and a Basic

Health Program for these individuals.

Eligible Individuals. Pursuant to ACA, citizens and legal immigrants under the age of 65 and

with household incomes between 134% and 200% FPL would be eligible to enroll in the Basic
Health Program. Legal immigrants with incomes less than 133% FPL, and who are not eligible for
Medicaid because of the five-year waiting period, are also eligible to participate in

the Basic Health Program.“

Consumer Cost-Sharing. ACA establishes monthly premiums for the Basic Health Program at the
level of the second lowest cost coverage option (“Silver Program”) offered in the State exchange.
Additionally, cost-sharing for beneficiaries with family income between 134% and 150% FPL
may not exceed the cost-sharing required under the most generous coverage option in the State
exchange (a “Platinum Program”). Cost-sharing for beneficiaries with family incomes between
151% and 200% FPL may not exceed the cost-sharing required under a Gold Program (see page
20. State Health Insurance Exchanges, above, for a discussion of the categories of coverage
required in the exchange).

Standard Health Plans. ACA requires the State to establish a competitive contracting process for
standard health plans, which may include licensed health maintenance organizations, licensed
health insurance insurers, or networks of health care providers established to offer services under
the Basic Health Program. The law specifically directs that the State should consider the following

40 pyblic Laws 111-148 & 111-152: Section 10104.
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factors (in addition to negotiation of premiums, cost-sharing, and benefits) in its contracting process:

» Negotiation with plans that offer (i) care coordination and care management, especially
for chronic conditions; (ii) incentives for use of preventive services; and (iii) establishment
of provider/patient relationships that maximize patient involvement in health care
decision making.

» Contracting with managed care systems or systems that offer attributes of managed care.
» Establishing quality of care and outcome measurement and reporting requirements.

» Making multiple standard health plans available through the Basic Health Program.

Funding. If a state offers a Basic Health Program, ACA requires the Secretary to transfer to that
state 95% of the tax credits and cost-sharing reductions that would have been provided to
individuals enrolled in standard health plans through the exchange. In turn, the State is
required to establish a trust for deposit of Federal Basic Health Program funds. ACA requires
that these funds be used only to reduce premiums and cost-sharing for eligible individuals or
to provide additional benefits.

STATE IMPLEMENTATION: CHART 7. Basic Health Program

The State has the option of creating a Basic Health Program for all people under age 65 with

incomes between 134% and 200% FPL and legal immigrants below 133% FPL who are ineligible
SUMMARY for Medicaid because of the five-year bar. Funding for the program would come from Federal

dollars that would otherwise have supported tax credits and cost-sharing reductions had

these New Yorkers enrolled in coverage through the State exchange.

EFFECTIVE DATE | January 1, 2014

The Department of Health and Human Services is responsible for issuing guidance
on the Basic Health Program.

RESPONSIBLE
PARTIES The Secretary will develop the methodology for transferring funds to states. The Chief
Actuary of the Centers for Medicare & Medicaid Services, in consultation with the Office
of Tax Analysis of the Department of the Treasury, will certify the methodology.

The New York State Insurance Department and the New York State Department of
Health have the option of establishing a Basic Health Program to provide comprehensive
coverage for low-income families.

Tasks

Determine whether New York State will establish the Basic Health Program and develop
STATE and implement the program consistent with Federal guidance.
IMPLEMENTATION
TASKS/ISSUES ~ _lssues
Can a Basic Health Program provide a cost-effective and comprehensive coverage
option for families with incomes from 134%-200% FPL?

Will persons permanently residing under the color of law (PRUCOLSs) have access to
the Basic Health Program?

Beyond essential benefits, what benefit package will New York be able to buy for
a Basic Health Program?

continued on next page »
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STATE IMPLEMENTATION: CHART 7. Basic Health Program

How much funding will be available through the 95% tax credit to offset the cost of
a Basic Health Program?
£ 17 [
IMPLEMENTATION Will New York subsidize the Basic Health Program by transferring dollars currently used
TASKS/ISSUES W to fund coverage for individuals above 133% FPL in its existing public health insurance
(CONTINUED) programs?
What is the risk profile of those eligible for the Basic Health Program? How does
idl the risk profile impact Basic Health premiums? What are the related implications for
the exchange risk pool?

ld How will Basic Health Program reimbursement be structured?

i Will the Basic Health Program be a managed care product?

How will a seamless transition be ensured among Medicaid, the Basic Health Program,
and private health insurance?

INDIVIDUAL AND EMPLOYER MANDATES

ACA requires that all individuals have at least minimum essential health insurance coverage
through a qualified health plan starting in 2014. Minimum essential coverage includes
government-sponsored coverage, employer-sponsored care, grandfathered health plans,
and plans offered in the individual market. A qualified health plan provides the essential health
benefits package, limits annual cost sharing to the high-deductible health plan limit, limits

the annual deductible for Small Group market plans to $2,000 (individual) and $4,000 (families),
and does not require cost-sharing for preventive services or immunizations. Catastrophic
coverage will be available for individuals under the age of 30 and for those who qualify for
an affordability exemption from the requirement to purchase coverage.

Businesses and governmental entities that employ more than 50 employees have mandated
responsibilities in supporting their employees” access to affordable coverage or to provide
coverage, depending on size. Self-employed individuals are also required to purchase
health insurance and have the option to do so through the insurance exchanges. Individuals
and businesses that fail to comply with the new regulations are subject to annual penalties,
described in more detail below.

Individual Responsibility (§ 1501 (as modified by § 10106 and § 1002 of HCERA))

In 2014, every person—including dependents—must have either public or private health insurance
or face an annual fine. ACA provides limited hardship and religious exceptions,*' as well as an
affordability exemption for individuals for whom the cost of coverage exceeds 8% of their annual
income. Those with incomes below the tax filing threshold of 100% FPL (in 2009 the threshold

41 The requirement is not applicable to individuals with a religious conscience exemption, defined as those with a certification under § 1311 as a
member of a recognized religious sect that qualifies for exemption from self-employment taxes and as an adherent of established tenets or
teaching of such sect; individuals not lawfully present in the U.S.; Native Americans; and individuals who are incarcerated other than incarceration
pending disposition of charges.
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for taxpayers under age 65 was $9,350 for singles and $18,700 for couples) are also exempt
from the requirement and associated penalties. Failure to obtain minimum essential coverage
after January 1, 2014 will result in a penalty that scales up over time:

» 2014: $95 or 1% of MAGI (whichever is greater)
» 2015: $325 or 2% of MAGI (whichever is greater)
> 2016: $695 or 2.5% of MAGI (whichever is greater)

» 2017 and beyond: prior year’s penalty subject to inflation

STATE IMPLEMENTATION: CHART 8. Requirement to Maintain Minimum Essential Coverage

Requires individuals to have and maintain health coverage, or face income-based
penalties. Penalties are the greater of a flat fee or a percentage of income.

SUMMARY Exempts from the mandate and associated penalties undocumented immigrants, American
Indians, those with a religious conscience objection, and those who do not meet income tax
filing threshold or for whom affordable coverage is not available. Coverage is considered
unaffordable if it exceeds 8% of an individual’'s income.

EFFECTIVE DATE | January 1, 2014

Secretary of HHS.

RESPONSIBLE
PARTIES Department of Treasury.

State exchange will be responsible for the certification process by which the
Department of Treasury will be notified that an individual is exempt from the individual
mandate and penalty.

Employer Responsibilities (§ 1513 (as modified by § 10106 and § 1003 of HCERA))

ACA requires that all employers with more than 50 employees offer qualified coverage to
their employees, and employers with more than 200 employees automatically enroll all new
employees in a health care coverage plan. Employers with more than 50 employees that do
not offer qualified coverage and have at least one employee receiving a premium assistance
tax credit will be fined $2,000 multiplied by the number of their employees (but the first 30
employees will not be counted toward the penalty calculation). The employer responsibilities
under the health reform law do not apply to employers with fewer than 50 employees.

The ACA also requires that employers that offer minimum essential coverage to their employees
provide a “free choice voucher” to employees with household incomes up to 400% FPL whose
premium share of the employer sponsored coverage is unaffordable (between 8% and 9.8%

of their income.) Free vouchers may be used by such employees to purchase more affordable
coverage in the exchange. Employers will not be penalized for employees using free choice
vouchers to enroll in coverage through the exchange.
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STATE IMPLEMENTATION: CHART 9. Shared Responsibility for Employers

Requires that large employers (>50 employees) that do not offer minimum essential
coverage and have at least one employee who receives a premium assistance tax credit
SUMMARY through the exchange pay $2,000 for each full-time employee, excluding the first 30
employees from the assessment.

Requires that large employers that do offer coverage, but have at least one employee
who receives a premium assistance tax credit through the exchange, pay the lesser of:

$3,000 per employee receiving a premium assistance tax credit; or

$2,000 per full-time employee, excluding the first 30 employees from the assessment.

Requires that employers provide information to employees at the time of hire (and current
employees by March 1, 2013) about:

the health insurance exchange;

availability of premium tax credits in the exchange for employees with employers
that offer coverage, but pay less than 60% of the premium; and

loss of employer contribution if consumer purchases a qualified health plan through the
exchange.

Requires that employers provide free choice vouchers to eligible employees.

EFFECTIVE DATE January 1,2014

Secretary of HHS.

RESPONSIBLE Department of Labor.
PARTIES

Department of Treasury.

State exchange will be responsible for the certification process by which the Department
of Treasury is notified of employer identification information if an employer penalty
needs to be applied.

PRIVATE COVERAGE PROVISIONS

The ACA enacts private health insurance reforms to address consumer barriers to
comprehensive coverage, establishes insurance industry standards and new consumer
protections, and provides outreach and tax subsidy mechanisms targeted to connecting
individuals and Small Group employers to insurance coverage. New standards and
requirements for health plans and insurers will require New York State to harmonize its
existing regulations and oversight activities with Federal requirements in numerous areas,
including premium review and approval, plan financial reporting, product design, and network
development. Some of ACA’s requirements become effective in the short term (immediately
or by September 2010) and others in the longer term (through 2014). Additional Federal
guidance is anticipated on a number of private insurance reforms and will inform the State’s
implementation of the law.
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Temporary High-Risk Pool Program (§ 1101)

ACA provides $5 billion in funding to establish a national network of insurance pools for citizens
and legal immigrants who have pre-existing conditions and have been uninsured for at least

six months. The temporary high-risk pools are intended to open within 90 days of enactment of
ACA and run until 2014, when new regulations that prohibit insurance companies from denying
coverage to individuals based on pre-existing conditions take effect. The new temporary high-
risk pool program is meant to serve as a bridge to the establishment of the exchanges; it will
operate until January 1, 2014. States will be expected to transition the high-risk pool enrollees
to the state exchanges by January 1, 2014.

At least 35 states*? already have some form of a high-risk pool, though many have struggled
with higher-than-average premium costs and underfunding.*® New York has an open enrollment
and pure community rating model (no one is rejected or required to pay more because they

are high-risk], which in the individual market, exists in lieu of a high-risk pool. The ACA high-
risk pool program is a state option; the law provides that the Federal government will run the
high-risk program in states that opt not to implement one. On April 30, Governor Paterson
indicated to U.S. Department of Health and Human Services Secretary Kathleen Sebelius that
New York State will establish its own state-based high-risk pool in line with the health reform
regulations.* On July 1, 2010, New York submitted to HHS its application for high-risk pool
formation and funding.*s

Risk Pool Structure. New York proposes to establish its high-risk pool through a third-party
administrator contract with a single, statewide health plan contractor, GHI, Inc. While New
York has designated GHI as the high-risk pool contractor, the Federal government, and not the
State, will hold the contract with the plan. A memorandum of understanding among HHS, New
York State, and GHI will be executed, through which the State Insurance Department will be
designated as the high-risk pool regulator.

Eligibility. ACA eligibility criteria for high-risk pool enrollment include the following, although the
law appears to give states flexibility to impose additional eligibility criteria:

» Citizenship or immigration status as a national of the United States or lawfully present in the
United States. New York does not currently impose a citizenship test in its Direct Pay insurance
market. Additionally, New York case law prohibits discriminatory eligibility practices that
prevent legal immigrants, including those Permanently Residing Under the Color of Law
(PRUCOL), from applying for and receiving coverage in public health insurance programs.*¢

42 “Health Insurance: Enrollment, Benefits, Funding and Other Characteristics of State High-Risk Health Insurance Pools,” GAO-09-730R, U.S.
Government Accountability Office, July 22, 2009.

43 “Health Reform Implementation Begins with High-riskHigh-risk Pools,” PBS Newshour, April 2, 2010.

44 New York State, Office of the Governor (April 30, 2010). “Governor Paterson Announces New York to Participate in High-risk Pool Under Federal
Health Care Reform.” http://www.state.ny.us/governor/press/043010HighRiskPool.html. Retrieved 05-07-2010.

45 “Governor Paterson Announces State Application to Participate in Pre-Existing Condition Insurance Plan Press Release, Office of New York State
Governor David Paterson, July 1. 2010. http://www.state.ny.us/governor/press/070110Insurance.html.

46 Aliessa v Novello, 96 NY2d 418 [2001].

Implementing Federal Health Care Reform: A Roadmap for New York State



(:(')V(%I‘ﬂgé‘, (continued)

In its high-risk pool application to HHS, New York has proposed to include all categories
of lawfully present immigrants who are currently deemed eligible for the State’s Medicaid
program, pursuant to State law. If HHS does not accept New York’s proposal to include all
PRUCOLSs in its definition of lawfully residing, it may raise questions regarding New York'’s
constitutional obligation to provide access to the high-risk pool for these individuals.

» No coverage under creditable coverage (as defined in § 2701(c)(1) of the Public Health
Service Act] for the previous six months before applying for high-risk pool enrollment.
New York currently does not have a waiting period for coverage in its Direct Pay market.
The State does have a waiting period for enrollment in the Healthy New York program,
with waiting period exceptions for involuntary loss of prior insurance. In its high-risk
pool application, New York proposes to create similar waiting period exceptions.

» A pre-existing condition, as determined in a manner consistent with guidance issued by
the Secretary. New York does not currently impose a pre-existing condition exclusion in its
Direct Pay market.

An implementation issue implicit to all of these eligibility requirements is whether beneficiaries
will be required to prove their eligibility, or HHS will permit New York to allow beneficiary
attestation of eligibility criteria, as proposed in its high-risk pool application to HHS.

Benefits. New York’s high-risk pool application proposes a comprehensive benefit package
provided through a preferred provider organization or “PPO” benefit model—beneficiaries might
seek providers and services outside of the “preferred network” for additional cost-sharing.

TABLE 11. New York State High-Risk Pool Proposed Benefit Package

BENEFIT ‘ LIMITATIONS ‘ IN-NETWORK CO-PAYMENTS
Inpatient Hospital Services
Inpatient Hospital Coverage $500 co-pay
Skilled Nursing Facility Care Covered in full
Inpatient Medical Rehab 30 days per calendar year $500 co-pay
Hospice 210 days per lifetime Covered in full
Outpatient Services
Pre-admission testing Covered in full
Ambulatory surgery $250 co-pay
Home health care 200 visits per calendar year Covered in full

Pre-certification required

" . Covered in full
for radiology services

Diagnostic lab and radiology

Preventive mammography,

PAP smear, and prostate screening s i ol

Physician/Other Provider Services

Office visit $20 co-pay
Specialist office visits $20 co-pay
Maternity pre/post-natal care Covered in full
Annual physical Covered in full

continued on next page »
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